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“We are conscious that there are many provisions which are likely to
create difficulties when the Constitution actually a start functioning…This Constitution is bound to be and will prove to be defective in
many respects.”
- P.S.Deshmukh
1. INTRODUCTION:
Article 368 of the Constitution gives the impression that Parliament's
amending powers are absolute and encompass all parts of the document. The amending process, in fact, has proved itself one of the most
ably conceived aspects of the Constitution. 1But the Supreme Court
has acted as a brake to the legislative enthusiasm of Parliament ever
since independence.2
The phrase basic structure itself cannot be found in the Constitution.
The phrase basic structure was introduced for the first time by M.K.
Nambiar and other counsels while arguing for the petitioners in the
Golaknath case, but it was only in 1973 that the concept surfaced in
the text of the Apex court's verdict. The 'extraordinary diversity' of the
amending process was designed to meet a variety of circumstances.3
2. MEANING OF BASIC STRUCTURE:
The doctrine states that there are certain features present in our constitution, essential to its framework, and they therefore cannot be
eroded or abridged, even through the constituent power of the Parliament. 4 The concept of basic structure presupposes the permanency,
sacrosanctness and inviolability of essential features. 5Upendra Baxi
argues that there are certain facets of a constitution which are never
the subject of constitutional discourse, one of them being territorial
sovereignty, others being the will to defend a nation's political existence with coercive power, the institutions and apparatuses of governance etc.
It was a judicial innovation, made by the Supreme Court to maintain
the supremacy of the Constitution, but it has not defined it.6 The doctrine puts certain limitations on the constituent power of amendment,
based on the premise that there is an essential, non-derogable,
inalienable framework to our constitution.7
The edifice or structure of Indian Constitution is built upon the pillars
of a constitutional philosophy, which has two main features namely:
basic and circumstantial.8 The former remains constant but the later
is subject to change. Such basic features cannot be changed and in
order to determine whether a particular feature is a part of basic
structure three factors viz. location of feature, its object and purpose
and consequences of its denial or modification on the foundation of the
Constitution.
The phrase basic structure was introduced for the first time by M.K.
Nambiar and other counsels while arguing for the petitioners in the
Golaknath case, but it was only in 1973 that the concept surfaced in
the text of the apex court's verdict. It may be observed that the word
“structure” connotes among other things, the whole of the essential
parts of a thing. If the structure of a thing has to be retained, it is not
easy to understand how one can get rid of the essential features of it

3. BALANCE BETWEEN BASIC STRUCTURE AND AMENDMENT:
The Constitution has to be changed at every interval of time. Nobody
can say that this is the finality. A constitution which is static is a constitution which ultimately becomes a big hurdle in the path of the prog-
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ress of the nation.
R.G. Chaturvedi and M.S.Chaturvedi opine a written Constitution is
born at one instance and thereafter it is not born, but grows by amendment which themselves become part of it by incorporation. Similarly,
Justice Holmes has said –“A Constitution is an experiment as all is an
experiment. If the experiment fails, there must be provision for making the other”.
Professor Alexandrowicz, The Amendments to the Constitution, if
they do nothing more, 'testify…to the existence of a proper machinery
of constitutional development.

4. WORLD PERSPECTIVE ON POWER OF AMENDMENT OF
CONSTITUTION AND BASIC STRUCTURE DOCTRINE:
4.1 ASIAN COUNTRIES:
4.1.1 Pakistan:
In Pakistan, the Supreme Court's judgment in Al-Jehad Trust v. Federation of Pakistan9 invalidated a portion of the Martial law amendment establishing the Federal Shariyat Court by Article 203-C which
provided for the appointment and tenure of its judges in a manner
which was wholly in conflict with the security of tenure and judicial
independence guaranteed in Article 209.
Notwithstanding a non obstante clause contained at the beginning of
the chapter in Article 203-A, the court resorted to the 'interpretation'
based on the 'basic features of the constitution', and the 'intent and
spirit of the constitution' to hold that the original article would prevail
over Article 203-C.

4.1.2 Sri Lanka:
In Sri Lanka, the doctrine was invoked to test the 13th amendment,
but a majority of the full bench of the Supreme Court in re 13th
amendment to the Constitution10 held that the basic structure doctrine had no application to the Sri Lankan constitution. Sharvananda
CJ distinguished Kesavananda case by pointing out that while Article
368 of the Indian constitution did not define 'amendment' and did not
indicate the scope of the term, in Sri Lanka Section 51 of the 1972 constitution and Article 82 of the 1978 constitution permitted the repeal
of the constitution itself, and as such there could be no unalterable
basic structure.
4.1.3 Bangladesh
In Anwar Hossain Chowdhary v. Bangladesh11 a majority of 3:1 of the
Appellate division of the Bangladesh Supreme Court struck down the
amendment, applying the doctrine and expressly relying on
Kesavananda case.

4.2 WESTERN COUNTRIES
4.2.1 U.S.A.
In US v. Sprague12, regarding implied limitation in Article V ,the court
observed that the fact that an instrument drawn with such meticulous
care …does not contain any such limiting phrase affecting the exercise
of discretion by the Congress in choosing …is persuasive evidence that
no qualification was intended.
4.2.2 England
A.V.Dicey says The Parliament has an acknowledged right to modify
the Constitution, therefore the Constitution may undergo perpetual
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changes, it does not really exist; The Parliament is at one a legislative
and a Constituent Assembly.
5. JUDICIAL APPROACH BETWEEN 1950 -1973:
In Shankari Prasad v. Union of India13, the Supreme Court considered
whether an amendment is “law” under Article 13(2) of the Constitution. The Court held that there was a clear distinction between ordinary law and an amendment made in the exercise of constituent
power. It was further observed that the terms of Article 368 are perfectly general and empower Parliament to amend the Constitution
without any exception whatever.
In Sajjan Singh case14 the Constitution (Seventeenth Amendment)
Act, 1964 came to be challenged Justice Mudholkar, while agreeing
with the majority on the validity of the Seventeenth Amendment,
said: “The Constituent Assembly…..formulated a solemn and dignified preamble which appears to be an epitome of the basic features of
the Constitution. Can it not be said that these written Constitutions,
executive responsibility to Parliament, federal structure, clear distribution of powers, fundamental rights etc. are indication of the intention of the Constitution framers to give a permanency to the basic features of the Constitution?”
In Golaknath v. State of Punjab15 The majority judgment invoked the
concept of implied limitations on Parliament's power to amend the
Constitution. This view held that the Constitution gives a place of permanence to the fundamental freedoms of the citizen. In giving the Constitution to themselves, the people had reserved the fundamental
rights for themselves. Article 13, according to the majority view,
expressed this limitation on the powers of Parliament. Parliament
could not modify, restrict or impair fundamental freedoms due to this
very scheme of the Constitution and the nature of the freedoms
granted under it. The judges stated that the fundamental rights were
so sacrosanct and transcendental in importance that they could not be
restricted even if such a move were to receive unanimous approval of
both houses of Parliament. They observed that a Constituent Assembly might be summoned by Parliament for the purpose of amending
the fundamental rights if necessary. In other words, the apex court
held that some features of the Constitution lay at its core and required
much more than the usual procedures to change them.
6. KESHVANANDA BHARTI CASE: DIVIDED JUDICIAL OPINION:
6.1 Kesavananda Bharati Position:
Pre Pursuant to the Bank Nationalization case16 and the Privy Purses
Case17, in 1971 the Constitution (Twenty Fourth) Amendment Act was
passed which brought about the necessary changes in both Article 13
and Article 368. Article 13(4) now said that an amendment was not
law for the purpose of Article 13(2) of the Constitution. Article 368
now provided, 'Notwithstanding anything in this Constitution, Parliament may, in exercise of its constituent power amend by way of addition, variation or repeal any provision of this Constitution in accordance with the procedure laid down in this article.
6.2 Post Kesavananda Bharati Position
Most importantly seven of the thirteen judges in the Kesavananda
Bharati v. State of Kerala18, including Chief Justice Sikri who signed
the summary statement, declared that Parliament's constituent
power was subject to inherent limit ations. Parliament could not use
its amending powers under Article 368 to damage, emasculate,
destroy, abrogate, change or alter the basic structure or framework of
the Constitution. Each judge laid out separately, what he thought
were the basic or essential features of the Constitution.
Kesavananda Bharti case can be understood as an important episode
in a long serial of tiff between Indian parliament and the judiciary
headed by the Supreme Court of India triggered over the 'property
rights' clause in the Chapter 3 (Fundamental Rights) of Constitution
of India. The primary purpose of this invention was to strike a balance
between the extreme positions that the counsels had taken to provide
a workable theoretical framework within which the constitutional
machinery could be run without causing an upheaval in India's constitutional democracy. This instance again shows the utility of the 'Basic
Structure' as a 'balancing tool' which was successfully invented and
applied by the court in the Kesavananda case.
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7. POST KESHVANANDA DEVELOPMENT OF BASIC STRUCTURE THEORY:
In Indira Nehru Gandhi v. Raj Narain19 the Court laid down that emergency provisions themselves are to be regarded as the basic structure
of the Constitution. the Supreme Court applied the theory of basic
structure and struck down cl.(4) of article 329-A,which was inserted
by the 39th Amendment in 1975 on the ground that it was beyond the
amending power of the parliament as it destroyed the basic feature of
the constitution. The amendment was made to the jurisdiction of all
courts including SC, over disputes relating to elections involving the
Prime Minister of India.
In Minerva Mills v. Union of India20, it was held that the newly introduced clause S of Article 368 transgresses the limitations on the
amending power of Parliament and is hence unconstitutional. It
demolishes the very pillars on which the preamble rests by empowering the Parliament to exercise its constituent power without any "limitation whatever…Indeed, a limited amending power is one of the
basic features of Indian Constitution and therefore, the limitations on
that power cannot be destroyed. In other words, Parliament cannot,
under Article 368, expand its amending power so as to acquire for
itself the right to repeal or abrogate the Constitution or to destroy its
basic and essential features. Ninth Schedule, its constitutional validity would have to be considered by reference to the basic structured
doctrine and such constitutional amendment would be liable to be
declared invalid to the extent to which it damages or destroys the
basic structure of the Constitution by according protection against violation of any particular fundamental right.
Bhagwati, J. concurring said that the Parliament too is a creature of
the Constitution and it can only have such powers as are given to it
under the Constitution. It has no inherent power of amendment of the
Constitution and being an authority created by the Constitution, it
cannot have such inherent power but the power of amendment is conferred upon it by the Constitution and it is a limited power which is so
conferred. Parliament cannot in exercise of this power so amend the
Constitution as to alter its basic structure or to change its identity.
Now, if by constitutional amendment, Parliament was granted unlimited power of amendment, it would cease to be an authority under the
Constitution, but would become supreme over it because it would
have power to alter the entire Constitution including its basic structure and even to put an end to it by totally changing its identity...It
must follow as a necessary corollary that any amendment of the Constitution which seeks, directly or indirectly, to enlarge the amending
power of Parliament by freeing it from the limitation of
unamendability of the basic structure would be violative of the basic
structure and, hence, outside the amendatory power of Parliament.
Clause (5) of Article 368 which sought to remove the limitation on the
amending power of Parliament by making it absolute, therefore, is outside the amending power of Parliament.
In Waman Rao v. UOI21 the majority view was expressed by
Chandrachud, C.J.,Krishna Iyer, Tulzapurkar and Sen that the true
position of law on the subject of Parliament's power to amend the Constitution is that though the Parliament has the power to amend each
and every Article of the Constitution including the provisions of Part
III the amending power cannot be exercised so as to damage or destroy
the basic structure of the Constitution.
In L. Chandra Kumar v. UOI22 the jurisdiction conferred upon the
High Courts under Articles 226/227 and upon the Supreme Court
under Article 32 of the Constitution is part of the inviolable basic
structure of our Constitution.
In Union of India v. Raghubir Singh23 it was held: The range of judicial
review recognised in the Superior Judiciary of India is perhaps the
widest and the most extensive known to the world of law. The power
extends to examining the validity of even an amendment to the Constitution for now it has been repeatedly held that no Constitutional
amendment can be sustained which violates the basic structure of the
Constitution.
In S.R. Bommai v. Union of India24 the court held that secularism was
a basic feature of the constitution and that if any political party in
power in a state supported or encouraged acts that subverted, sabotaged, or eroded secularism, it could be said the government of the
state could not be run in accordance with the constitution. The fact
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that the anti-secular stance of a government has resulted in loss of life
and property, failure of law and order, and failure to guarantee safety
to a minority community would certainly mean that the governance of
the state cannot be carried on in accordance with the provisions of the
constitution, warranting resort to Article 356.
8. EPILOGUE
The concept of basic structure is something so utterly vague, abstract,
ambiguous and undentifiable that one cannot understand what
exactly is sought to be preserved by preservation of the basic structure. The entire Constitution constitutes the basic structure at any
point of time or to put it differently, the basic structure is contained in
each and every provision of the Constitution and is spread over in the
Constitution as a whole.25
In I R Coelho (Dead) by LRs v. State of Tamil Nadu and Others26 the
basic structure limitation has been stated to be an axiom of our constitutional law.
REFERENCES:
1. Granville Austin, THE INDIAN CONSTITUTION –CORNERSTONE OF A NATION, Oxford University Press, New York, 2008
at 254
2. Venkatesh Nayak , THE BASIC STRUCTURE OF THE INDIAN
CONSTITUTION, sourced from
www.humanrightsinitiative.org/.../the_basic_structure_of_the_i
ndian_constitution
3. Supra Granville Austin at 264
4. A n i r u d h B u r m a n , L O C A T I N G P O S T - M O D E R N
CONSTITUTIONALISM IN INDIA: THE BASIC STRUCTURE
DOCTRINE, sourced from
papers.ssrn.com/sol3/papers.cfm?abstract_id=1006621
5. M.K.Bhandari, BASIC STRUCTURE OF THE INDIAN CONSTITUTION, Deep and Deep Publications, New Delhi, 1993 at 7
6. Thiru T. Mathivanan, THE BASIC STRUCTURE OF CONSTITUTION AND THE WILL OF THE PEOPLE, sourced from
www.tnlegalservices.tn.gov.in/pdfs/lawday.
7. Supra Anirudh Burman
8. Supra M.K.Bhandari at 6
9. All Pakistan Law Decisions (1988) Lahore 206
10. (1987) 2 Sri Lanka Law Reports 312
11. 1989 Bangladesh Law Documents (spl) 1
12. 282 US 716 (1931)
13. AIR 1951 SC 455
14. AIR 1965 SC 845
15. AIR 1967 SC 1643
16. R.C. Cooper v. Union of India (1970) 2 SCC 298
17. Madhav Rao Scindia v. Union of India (1971) 1 SCC 85
18. AIR 1973 SC 1461
19. AIR 1975 SC 1590
20. AIR 1980 SC 1789
21. 1980 SCC (3) 587
22. AIR 1989 SC 1933
23. AIR 1989 SC 1933
24. (1994) 3 SCC 1
25. Supra M.K.Bhandari at 357
26. 2007 (2) SCC 1

International Education & Research Journal [IERJ]

31

